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§534.603

has been delegated the authority to act
for the head of the agency in the mat-
ter concerned.

§534.603 Rates of basic pay.

(a) The administrative appeals judge
pay system (AA) has six rates of basic
pay—AA-1, 2, 3, 4, 5, and 6. These rates
correspond to the rates of basic pay for
AL-3/A, B, C, D, E, and F, respectively,
of the administrative law judge pay
system established under 5 U.S.C. 5372
and part 930, subpart B, of this chapter.

(b) The rates of basic pay of the ad-
ministrative appeals judge pay system
will be adjusted at the same time and
in the same manner as adjustments are
made in the corresponding rates of
basic pay for the administrative law
judge pay system under 5 U.S.C. 5372.

§534.604 Pay administration.

(a) The head of each agency must fix
the rate of basic pay for each adminis-
trative appeals judge position within
the agency.

(b) Upon initial appointment, an
agency must set the rate of basic pay
of an administrative appeals judge at
the minimum rate AA-1 of the admin-
istrative appeals judge pay system, ex-
cept as provided in paragraphs (b)(1),
(b)(2), and (b)(3) of this section.

(1) An agency must set the pay of an
employee under the General Schedule
pay system who is appointed to an ad-
ministrative appeals judge position
without a break in service at the low-
est rate of basic pay of the administra-
tive appeals judge pay system that
equals or exceeds the rate of basic pay
the employee received immediately
prior to such appointment, not to ex-
ceed the rate of basic pay for AA-6. If
the resulting basic pay increase is less
than one-half of the dollar value of the
employee’s next within-grade increase,
the agency must set the employee’s
rate of basic pay at the next higher
rate of basic pay in the basic rate
range of the administrative appeals
judge pay system.

(2) An agency may offer an adminis-
trative appeals judge applicant with
prior Federal service a rate up to the
lowest rate of basic pay of the adminis-
trative appeals judge pay system that
equals or exceeds the employee’s high-
est previous rate of basic pay in a Fed-
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eral civil service position, not to ex-
ceed the rate of basic pay for AA-6.

(3) An agency may offer an adminis-
trative appeals judge applicant with
superior qualifications who is not a
current Federal employee a higher
than minimum rate when such a rate is
clearly necessary to meet the needs of
the Government. An agency may pay a
higher than minimum rate of pay that
is next above the applicant’s existing
pay or earnings, up to the maximum
rate AA-6. Superior qualifications for
applicants include, but are not limited
to, having legal practice before the hir-
ing agency, having practice in another
forum with legal issues of concern to
the hiring agency, or having an out-
standing reputation among others in
the field.

(c) Administrative appeals judges
will advance successively to rates AA-
2, 3, and 4 upon completion of 52 weeks
of service in the next lower rate, and to
rates 5 and 6 upon completion of 104
weeks of service in the next lower rate.
Advancement to a higher rate takes ef-
fect on the first day of the first pay pe-
riod beginning on or after completion
of the required period of service. Time
in a nonpay status is creditable service
in the computation of a waiting period
in so far as it does not exceed 2 weeks
for each 52 weeks of service. Time in a
nonpay status is fully creditable if the
absence is due to military service, as
defined in 5 U.S.C. 8331(13), or receipt of
injury compensation under chapter 81
of title 5, United States Code. Time
under pay systems outside the adminis-
trative appeals judge pay system is not
creditable service in computing the re-
quired waiting period, except that time
under the administrative law judge pay
system established under 5 U.S.C. 5372
is creditable when an individual moves
from that system to the administrative
appeals judge pay system without a
break in service.

(d) An agency must use the following
procedures to convert an administra-
tive appeals judge’s annual rate of
basic pay to an hourly, daily, weekly,
or biweekly rate:

(1) To derive an hourly rate, divide
the annual rate of pay by 2,087 and
round to the nearest cent, counting
one-half cent and over as the next
higher cent.
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(2) To derive a daily rate, multiply
the hourly rate by the number of daily
hours of service required by the admin-
istrative appeals judge’s basic daily
tour of duty.

(3) To derive a weekly or biweekly
rate, multiply the hourly rate by 40 or
80, as the case may be.

§534.605 Conversion.

On the first day of the first pay pe-
riod beginning on or after December 11,
2001, agencies must convert the rate of
basic pay of an administrative appeals
judge to the lowest rate of basic pay
provided by §534.603(a) of this subpart
that equals or exceeds the rate of basic
pay the administrative appeals judge
received immediately before that date.
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AUTHORITY
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§535.101 Purpose.

The purpose of this part is to provide
a regulatory framework for the critical
position pay authority authorized by 5
U.S.C. 5377. The Office of Personnel
Management (OPM), in consultation
with the Office of Management and
Budget (OMB), may grant authority to
the head of an agency to fix the rate of
basic pay for one or more positions
under this part.

§535.102 Definitions.

Agency has the meaning given that
term in 5 U.S.C. 5102.

Critical position means a position for
which OPM has granted authority to
the head of an agency to exercise the
pay-setting authority provided in 5
U.S.C. 53171.

§535.103

Critical position pay authority means
the authority that may be granted to
the head of an agency by OPM under 5
U.S.C. 5377 to set the rate of basic pay
for a given critical position under the
provisions of that section.

Critical position pay rate means the
specific rate of pay established by the
head of an agency for an employee in a
critical position based upon the exer-
cise of the critical position pay author-
ity. A critical position pay rate is a
rate of basic pay to the extent provided
in §535.106.

Employee means an employee (as de-
fined in 5 U.S.C. 2105) in or under an
agency.

Head of an agency means the agency
head or an official who has been dele-
gated the authority to act for the agen-
cy head in the matter concerned.

§535.103 Authority.

(a) Subject to a grant of authority
from OPM in consultation with OMB
and all other requirements in this part,
the head of an agency may fix the rate
of basic pay for a critical position at a
rate not less than the rate of basic pay
that would otherwise be payable for
the position, but not greater than—

(1) The rate payable for level II of the
Executive Schedule (unless paragraph
(a)(2) or (a)(3) of this section applies);

(2) The rate payable for level I of the
Executive Schedule in exceptional cir-
cumstances based on information and
data that justify a rate higher than the
rate payable for level II of the Execu-
tive Schedule; or

(3) A rate in excess of the rate for
level I of the Executive Schedule that
is established in rare circumstances
with the written approval of the Presi-
dent.

(b) The head of an agency may exer-
cise his or her critical position pay au-
thority only—

(1) When such a position requires ex-
pertise of an extremely high level in a
scientific, technical, professional, or
administrative field and is critical to
the agency’s successful accomplish-
ment of an important mission; and

(2) To the extent necessary to recruit
or retain an individual exceptionally
well-qualified for the critical position.

(c) If critical position pay authority
is granted for a position, the head of an
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